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4 i6 CALIFORNIA LAW REVIEW 

collected by it in excess of the rates declared valid, together with 
interest thereon from date of collection, such amount, principal ,and 
interest, to be returned to consumers through a special master to 
be named by the court. Such order was approved and adopted 
in Pacific Gas & Electric Company v. City, etc. of San Francisco? 
where the defendant's request that the moneys collected in excess of 
the rates fixed by ordinance be impounded, was refused. In his 
able discussion of the question in that case, Judge Van Fleet points 
out the superior advantages of Judge Morrow's order over those 
of an impounding order, and incidentally, over the older practice 
first above mentioned. By the complainant being given the use 
of the excess moneys pending the determination of the suit, they 
may be employed by it for the benefit of the utility and the con- 
sumers, instead of lying idle and benefiting neither, and when 
the consumer is entitled to a return of what he paid in excess of 
the legal rate, he obtains, without the necessity and expense of a 
•suit, not only his principal, but equitable compensation for its 
use by the utility, which the latter may well be called upon to 
pay. It would seem that the learned judge's argument in support 
of his order is unanswerable. T. A. J. D. 

Evidence: Proof of Character for Negligence by Repu- 
tation. — In the case of Young v. Fresno Flume and Irrigation Com- 
pany 1 the plaintiff proved the death of her minor son caused by the 
negligence of a fellow servant in the employ of the defendant. The 
fellow servant rule being at that time unrepealed it was incumbent 
on the plaintiff to prove the negligent character of the servant 
causing the injury and the defendant's knowledge of that character. 
This the plaintiff attempted to do by proving the reputation of 
the fellow servant for negligence. The court concedes that this 
reputation was admissible on the issue of knowledge on the theory 
that the employer should know his servant's general reputation, 
but holds that the character for negligence itself cannot be proved 
by reputation, but only by specific acts. Of the cases cited by the 
court only Park v. New York Central and Hudson River Rail- 
road Company 2 is in point, and it seems in that case that the evi- 
dence of reputation was too remote. In Gier v. Los Angeles Con- 
solidated Electric Railway Company 3 there was no evidence of repu- 
tation offered ; the court simply held that one careless act did not 
prove a character for carelessness. With other evidence, however, a 
single negligent act is admissible in California. 4 In some juris- 
dictions, the law has refused to allow evidence of specific acts at 



8 (Dec. 17, 1913), 211 Fed. 202. 
i (April 7, 1914), 18 Cal. App. Dec. 501. 
2 (1898), 1SS N. Y. 215, 49 N. E. 674. 
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*Worley v. Spreckles Bros. Com. Co. (1912), 163 Cal., 60, 124 Pac. 
697; 1 Cal. Law Rev. 68. 
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all, on the ground that it has a tendency to confuse the case 
and protract it indefinitely by collateral inquiries. In such juris- 
dictions reputation is almost the only way of proving character 
for negligence. As reputation is admissible to prove character for 
truth, honesty and integrity, peace and quiet, etc., why should it 
not be admissible to prove a character for negligence? The 
weight of authority seems to be to the effect that it is. 6 

A. M. K. 

Franchises: Unconstitutional Repeal of Rights Granted 
in Streets. — The uncertain results that accompany the ever- 
swinging pendulum of public policy regarding the regulation of 
public utilities find striking illustration in the method in which 
the right of gas and water companies to lay pipes in the public 
streets has been handled in California. The constitution of 1849 
contained no provision regarding this subject, and as a result the 
problem was handled by the local authorities in a manner which 
gave rise to a number of uncontrolled monopolies. 1 This state 
of affairs became so intolerable that the convention which framed 
our present constitution adopted the laissez faire policy of permit- 
ting any individual or corporation to lay pipes in city streets, 
subject only to police regulation by the municipality. 2 By 191 1 
the attitude of the public toward this problem had so changed 
that not only was it deemed unwise to foster such unrestrained 
competition, but also it was felt that the power of granting such 
privileges should be lodged with the local authorities, and further- 
more that such franchises should not be disposed of without com- 
pensation. 3 However, it seems that this tardy attempt to shut the 
door has come so late that it will now be impossible to close it 
entirely, for the constitutional amendment will to a large extent 
be ineffective to recall the partially accepted franchises that have 
hitherto been offered for the taking. 

The California Supreme Court was of the opinion that the 
effect of this change in the constitutional provision was to limit 
the franchise rights of a corporation to those streets which it 
was occupying at the time of the adoption of the amendment in 
1911. 4 This decision has just been reversed by the United States 
Supreme Court in the case of Russell v. Sebastian 6 on the ground 
that, inasmuch as the offer made in the constitution was a complete 



'Hatt v. Nay (1887), 144 Mass. 186, 10 N. E. 807; Wigmore on 
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